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LaSKA Broadcastinq Corporation ("Petitioner"), licen.ee of

television broadcast station KWHD, Channel 53, Castle Rock,

colorado, pursuant to section 1.401 of the comai.sion'. Rule.,

hereby petitions for amendment of Section 76.51(a) of the

co.-ission's Rules to redesiqnate television market nuaber 32,

presently desiqnated as "Denver, Colorado", as "Denver - Ca.tle

Rock, Colorado." Petitioner further requests the Comaission to

consider this petition under the expedited procedures adopted in

its recent Report and Order in MM Docket No. 92-259.1/

1/ IIIPI_ntation ot the CAble Teleyision CcmaUMr Protact,iQD
and CAapetition Act Af 1'92, FCC 93-144, 8 FCC Red.
(relea.ed March 29, 1993) (".J'i-"r~Qrder"). At
paragraph 50, the Must-Carry OD'er provid•• for i ••uance of
a notice of proposed rul..-king without first seeking public
Ca.a8nt on requests such a. Petitioner'.. Further, section
76.51, as a..oded by the My8'-Clr~ order, inclUde. a Mote
providing, in part, that petition. tor rul...kinq "shall not
be SUbject to the public notice provisions of section 1.403
of this chapter."



I • IJIll'I\ODIJe!'IOil &lID UCK8IlOUIID

Station XW:HD is licensed to Castle Rock, Colorado, a

co..unity located approximately 20 ailes due south of Denver on

Interstate Route 25. Castle Rock is included within the Denver

Metropolitan Statistical Area (MSA), as designated by the u.s.

Office of Mana~nt and BUdget. Castle Rock is included by

Arbitron in the Denver Survey Area, Denver Area of Doainant

Influence (ADI), and Denver Metro Rating Area. station KWHD

places a Grade B signal over all of Denver and its princiPal

suburbs, including Lakewood, Aurora, Englewood, Wheat Ridge,

Arvada, Westminster, Thornton, Golden and Brighton. The coverage

area of station KWHD SUbstantially overlaps the coverage areas of

the eight television stations which are licensed to Denver ••1

Although Station KWHD is entitled to carriage on Denver-area

cable systems under the rules adopted in the Must-carry order,

such carriage would engender copyright license liability for the

cable operators. This is because Section 111 of the Copyright

Act, 17 U.S.C. S 111(f), continues to define "local" and

"distant" television station signals pursuant to the Co..ission's

old must-carry rules which preceded those adopted in the Muat

Carry Order. For purposes relevant to Petitioner'S request, the

prior must-carry rules include classification of a signal as

.1 The eight televiaion stations licensed to Denver are: KNQN
rrv, Channel 2; XOfC, Channel .. ; .-m-TV, Channel 7; mBA-TV,
Channel 9; lCTVD, Channel 20; ICOVR, Channel 31; KCEC, Channel
50; and KUBD, Channel 59.
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"local" where the television station's city of license has

"designated c~unity" status in the co_ission' sTop 100 Market

List under section 76.51 of the Rules. According'ly,

redesiqnation of the Denver market as "Denver -- Castle Rock"

under section 76.51 as proposed in this Petition, will perait

Denver-are. cable systems to carry XWHD on an equal basis with

other television stations in the ..rket without incurrinq

"distant signal" copyriqht liability.

II. ..I'fIOJID'.~ .... .,.. "QOMIIOMl.LI'fY" .-eauI.......
• "ULI.BIID mm.. .,.B 1lU8'f-eu8Y ORDD

The Commission recognized in its Must-Carry Order that its

section 76.51 Top 100 Market List was out of date, having been

derived larqely fra. Arbitron's 1970 prime time household

ranking.. Indeed, the Commission acknowledqed that section

614(f) of the Cable Act of 1992 require. the Commission to .ake

revisions needed to update the list and the desiqnated market

communities included in the list.1 / The Commission further

recogniZed that since Conqress had specifically directed the

coaaission to use current ADI markets for determining' must-carry

rights, the required Updating' of section 76.51 list would

primarily affect copyriqht liability.i/ The Commission

decided, however, that the record was insufficient in the Must

Carry Proceeding (MM Docket No. 92-259) to make wholesale

1/ lUst-carry Order, para. 48.

i/ .14.
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revisions to Section 76.51, concluding that it would only update

the existing list by adding those de.ignated co..uniti••

requested by parties providing specific evidence that change to a

particular aarket is warranted. I1 The cOBaission stated that

it would expect such parties to provide evidence that

"demonstrates co.-onality between the proposed co..unity to be

added to a market designation and the market as a whole."i!

There is strong evidence of co-.onality between Castle Rock

and the Denver market as a whole. As already noted, Castle Rock

is included within the Denver lISA. "The general concept of a

metropolitan area [which includes MSA's, CMSA's and PMSA's] is

one of a large popUlation nucleus together with adjacent

co..unities which have a high degree of social and econoaic

integration with that nucleus."21 ThUS, under the federal

governaent's own definition, Castle Rock is recogniZed as an

integral part of the Denver market.

The co..onality between Castle Rock and Denver is also

reflected in Arbitron's treatment of the Denver market. Thus,

Arbitron includes Castle Rock not only within the larger Survey

1/ The ca.aission ..de only thr.. .adifications to the section
76.51 list in its lUst-CarEY Qr4er pursuant to such
individual requests: renaainfJ the ColUJlbu., Ohio aarket to
include Chillicothe; adding New London to the Hartford-New
Haven-Hew Britain-Waterbury, Connecticut, market; and
changinq the Atlanta, Georgia, aarket to Atlanta-Rome.
Must-Carry Order, para. 50.

il .Isl.

21 Statistical AP.tract of the United Stat.. 1992, 112th
Edition, u.S. Department of Ca.aerce, Bureau of the Census,
p. 4.
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Area, but also within the Denver ADI and Metro Area as well.11

The ADI, a standard market definition consisting of all counties

in which the ho.. aarket stations receive a preponderance of

viewing, reflects Arbitron's view that Castle Rock and station

KWHD are part of the Denver aarket. The ADI establishes that,

for econo.ic purPO.es, KWHD participate. in a co..on television

aarket with the stations licensed to Denver.

III••1I'I'J:I'IOIIIIIl'.~ .......... IfUDII'IODL 1'''1' .all A
JlYPJlualfao 1'm.aYI8IOII IlUKII'I'

The co..i ••ion has defined a hyphenated television market as

one characterized by more than one major population center

supporting all stations in the aarket, including competing

stations licensed to different cities within that market

area.il The Denver market consists of two population centers:

Denver and its i ...diately adjacent suburbs form a single large

population center; and the co..unity of Castle Rock, soae 20

ailes to the south, represents a less populous but distinctly

separate population center which, along with Denver and its

imaediate suburbs, is encompassed within Arbitron's Denver Metro

Rating Area and the Denver MSA. Castle Rock is the county s.at

and the only comaunity of any size in Douglas County, which foras

most of the southern "leg", and constitutes a sizable portion, of

II BrOAdcasting' Cable Yearbook, Arbitron ADI Market Atlas,
p. C-152.

il Cable television Report and order, 36 FCC 2d 143, 176
(1972).

5



the Denver lISA. (See Exhibit A). Thus, a Denver - Castle Rock

hyphenation would ..et the first pronq of the co.-ission's

definition of a hyphenated market.

The second pronq of the definition is also ..t. Exhibit B

hereto, a ..p depicting the Grade 8 contours of station XWHD and

the eight Denver television stations, shows clearly that both

popUlation centers support all nine stations -- tQ Kit, with the

exception of KOBO, Denver (Channel 59), all nine Grade B contours

encompass both ca..unities.~

The ca.aission also has stated that the "hyphenation" of a

..rket is based on the premise that stations licensed to any of

the named communities in the hyphenated market do, in fact,

compete with all stations licensed to such communities.~

This definition is met as well. The Castle Rock station, KWHD,

and the stations licensed to the presently designated Section

76.51 ca.munity of Denver, have coverage areas that SUbstantially

overlap; and, all of these stations do, in fact, comPete for

aQdiences throughout the market area. KWHO relies on the entire

area encompassed by its Grade B contour for economic support.

Tbere can be little dOUbt that KWHO is unavoidably comPetinq with

tbe other stations in the Denver -- Castle Rock market.

The Commission traditionally has looked to four factors in

evaluating individual market conditions consistent with the

1JJ.1

111

station KOBO's Grade B contour falls just slightly short of
Castle Rock.

CATV-Non Network Agreements, 46 FCC 2d 892, 898 (1974).
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underlying competitive purpose of the ..rket hyphenation rule:

(1) the distance between the proposed co..unity and the existing

designated cOBaunitYi (2) whether cable carriage, if afforded to

the subject station, would ext.nd to ar.as beyond its Grade B

siqnal coveraqe area; (3) the pre..nce of a clear showing of a

particularized need by the station requestinq the change of

.ark.t desiqnation; and (4) an indication of b.n.fit to the

public froa the chanq••~/

All four factors are supportive of the proposed

redesignation of the Denver aarket. First, Castle Rock is

proximate (20 ailes due south) and readily accessible by

interstate hiqhway to Denv.r. By contrast, the redesignation of

the Atlanta mark.t as Atlanta-Roa., as approv.d in the lUst-Carry

Order, involved communities that are 80me 56 .iles apart.~1

The second factor, whether cable carriaqe, if afforded to

the SUbject station, would extend to areas beyond its Grade B

siqnal coverage area, would no longer •••• to have relevance

qiv.n that the new must carry rul.s adopted by the cODaission in

the Must-Carry order are keyed to the ADI rather than the Grade B

contour looked to under the old must-carry rules. Nonethele.s,

the proposed .odification of Section 76.51 SUbstantially co~lies

~I a..,~, Najor Tel.vision Markets (Fr.sno-Visalia, calif.,
57 RR 2d 1122 (1985).

~/ It should be noted that the distance between Ro.. and
Atlanta was not a..liorated by co-location of trans.itt.rs,
a factor soaeti.es considered by the co..ission in
addressinq the proximity factor. a.., Bogy_at of TV 14,
Inc. to Amend Section 76.51 of the Commission's Rules, 7 FCC
Red 8591, 8592 (1992).
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with this criterion as well since the aajority of Denver-area

cable syste.s which would be affected by the rule change are

within station KWHD's Grade B contour. These include cable

syate_ serving the principal Denver suburbs of Lakewood, Aurora,

Englewood, Wheat Ridge, Arvada, Weablinster, Golden and Brighton.

with resPect to the third factor, a particularized need for

the proposed rule change exists. station KWHD already has been

notified by several Denver-area cable systems that they will not

carry the station because of copyright liability. The need for

the proposed amendaent to section 76.51 is thus not theoretical,

but real and i ...diate. Finally, the pUblic will benefit fro.

the proposed redesignation because it will bring to the cable

syste.s in the Denver-area diversified programming from an

independent UHF television station.

III. COIICLU8IO.

Petitioner's proposed redesiqnation of the Denver aarket is

consistent with the rationale of the Bust-carry order, ...ts the

"commonality" standard described therein, and would address the

anomalous circumstances created by the treatment of station KWHD

as a "local signal" under the new must-carry rules and as a

"distant signal" for copyright liability purposes with respect to

Denver-area cable systems. In addition, the requested

redesiqnation meets the standards traditionally applied by the

Commission in creating hyphenated markets under Section 76.51 of

its Rules. Accordingly, it is requested that the Commission

8



i.sue a notice of proposed ruleaakinq to a..nd Section 76.51 of

the Rules to redesiqnate the Denver aarket as "Denver - Castle

Rock", in accordance with the expedited rulemakinq procedure.

established in the Must-Carry order.

Respectfully subaitted,

LU. UOADCU'l'I.CI ~tJIOII

september 28, 1993

65131-007\53900

By:

9

John E. III
Francis E. Fletcher, Jr.
Gardner, Carton' Douglas
1301 K street, H.W.
suite 900 - East Tower
W.shinqton, D.C. 20005

Its Attorneys
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<WHO..
<WON
<C/C
<!'IGH
<USA
KTVO
<OVR
kC£C
KUBD

EXHIBIT B



CIBTIrlCATI or SIIVleE

I, SOnia J. Arriola, a secre~ary in the law f ira of Gardner,
Carton' Douglas, certify that I have this 28th day of septe.ber,
1993, caused to be .ent by hand delivery, a copy of the foregoing
PETITION FOR EXPEDITED RULEMAKIN'G to the followinq:

Mr. Roy J. stewart
Chief, lias. Media Bureau
rederal C~unicationa Ca.aiaaion
1919 M Street, M.W., Rooa 314
Washington, D.C. 20554

Alan Aronowitz, Esq.
Federal Com-unicationa Co..isaion
2025 M Street, N.W., Roo. 8002
Washington, D.C. 20554

F:\F£F\PLD\53900.1


